Illinois State University

ISU ReD: Research and eData
Arizona Governing Comm. v. Norris, 463 U.S. 1073
(1983)

U.S. Supreme Court papers, Justice Blackmun

6-27-1983

06-27-1983 Opinion of the Court
Thurgood Marshall
US Supreme Court Justice

Follow this and additional works at: https://ir.library.illinoisstate.edu/arizonavnorris
Part of the Criminal Law Commons
Recommended Citation
Marshall, T. Opinion of the Court, Arizona Governing Comm. V. Norris, 463 U.S. 1073 (1983). Box 367, Harry A. Blackmun Papers,
Manuscript Division, Library of Congress, Washington, D.C.

This Opinion is brought to you for free and open access by the U.S. Supreme Court papers, Justice Blackmun at ISU ReD: Research and eData. It has
been accepted for inclusion in Arizona Governing Comm. v. Norris, 463 U.S. 1073 (1983) by an authorized administrator of ISU ReD: Research and
eData. For more information, please contact ISUReD@ilstu.edu.

--

Tu: 'l'h•· Chit•f .Justic·t•
.1II lit u·c• Bn•Jm:.n
·' 111\I.IC'f' Whit I'
.lltHLIN' Bludonun
,JIIKliet• I'owl'! I
.h ulwc• H.c·hnqtll .t.
.JuHticc· Stt· Vf:rt8
J uRttce O'C :cmnc1r

From:

//)/!,

Justice Marshall

Circulated: - - - Recirculated: _u9
=.;U
::;.:N~2_,7__...J9a)'"'""'---:Jrd DRAft'T

SUPREME COURT OF TilE UNITED STATES
No. 82-52

ARIZONA GOVERNING COMMITTEE FOR TAX DEFERRED ANNUITY AND DEFERRED COMPENSATION PLANS, ETC., ET AL., PETITIONERS
v. NATHALIE NORRIS ETC.
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE NINTH CIRCUIT
[June -

, 1983]

delivered the opinion of the Court.
In Los Angeles Dept. of Water & Power v. Manhart, 435
U. S. 702 (1978), this Court held that Title VII of the Civil
Rights Act of 1964 prohibits an employer from requiring
women to make larger contributions in order to obtain the
same monthly pension benefits as men. The question presented by this case is whether Title VII also prohibits an employer from offering its employees the option of receiving retirement benefits from one of several companies selected by
the employer, all of which pay a woman lower monthly benefits than a man who has made the same contributions.
JUSTICE MARSHALL

I

A
Since 1974 the State of Arizona has offered its employees
the opportunity to enroll in a deferred compensation plan administered by the Arizona Governing Committee for Tax Deferred Annuity and Deferred Compensation Plans (Governing Committee). Ariz. Rev. Stat. Ann. §38-371 et seq.;
Ariz. Regs. 2-9-01 et seq. Employees who participate in the
plan may thereby postpone the receipt of a portion of their
wages until retirement. By doing so, they postpone paying

.~

82-52--0PI.N lON
2

ARIZONA GOVERNING COMMITTEE

l

NORRIS

federal income ta.-x on the amounts dcfctTcd until after retirement. when they receive those amounts and any earnings
thereon.•
After inviting private companies to submit bids outlining
the investment opportunities that they \\"ere willing to offer
State employees, the State selected sevet·al comp~mies to
participate in its defen-ed compensation plan. Many of the
companies selected offer three basic retirement options: (1) a
single lump-sum payment upon retirement, (2) periodic payments of a fixed sum for a fi.xed period of time, and (3)
monthly annuity payments for the remainder of the employee's life. When an employee decides to take part in the deferred compensation plan, he must designate the company in
which he wishes to invest his deferred wages. Employees
must choose one of the companies selected by the State to
participate in the plan: they are not free to invest their deferred compensation in any other way. At the time an employee enrolls in the plan, he may also select one of the payout options offered by the company that he has chosen. but
when he reaches retirement age he is free to switch to one of
the company's other options. If at retirement the employee
decides to receive a lump-sum payment. he may also purchase any of the options then being offered by the other com/ panies participating in the plan. Many employees find an annuity contract to be the most attrnctive option, since receipt
of a lump sum upon retirement requireR payment of taxes on
the entire sum in one year, and the choice of a fixed sum for a
fixed period requires an employee to ~peculate as to how long
he will live.
Once an employee chooses the company in which he wishes
to invest and decides the amount of compensation to be de'See 26 U. S. C. §457; Rev. Rul. 72-25: Rt•v. Rul. 68-H9: Rev. Rul.
60-31. Arizona's deferred compensation progrnm wus approved by the Internal Revenue Service in 1974.
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annuity option. As of the same date, 10 women participating in the plan had retired, and four of those 10 had chosen a
life-time annuity. App. 6.
B

On May 3, 1975, respondent Nathalie Norris, an employee
in the Arizona Department of Economic Security, elected to
participate in the plan. She requested that her deferred
compensation be invested in the Lincoln National Life Insurance Company's fixed annuity contract. Shortly thereafter
Arizona approved respondent's request and began withholding $199.50 from her salary each month.
On April 25, 1978, after exhausting administrative remedies, respondent brought suit in the United States District
Court for the District of Arizona against the State, the Governing Committee, and several individual members of the
Committee. Respondent alleged that the defendants were
violating § 703(a) of Title VII of the Civil Rights Act of i964,
78 Stat. 255, as amended, 42 U. S. C. § 2000e-2(a), by administering an annuity plan that discriminates on the basis of
sex. Respondent requested that the District Court certify a
class under Fed. Rules Civ. Proc. 23(b)(2) consisting of all female employees of the State of Arizona "who are enrolled or
will in the future enroll in the State Deferred Compensation
Plan." Complaint 11 V.
On March 13, 1980, the District Court certified a class action and granted summary judgment for the plaintiff class,3
holding that the State's plan violates Title VII.~ 486 F.
Supp. 645. The court directed petitioners to cease using
'The material facts concerning the State's deferred compensation plan
were set forth in a statement of facts agreed to by all parties. App. 4-13.
'Although the District Court concluded that the State's plan violates
Title VII, the court went on to consider and reject respondent's separate
claim that the plan violates the Equal Protection Clause of the Fourteenth
Amendment. 486 F. Supp., at 651. Because respondent did not cross appeal from this ruling, it was not passed on by the Court of Appeals and is
not before us.
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sex-based actuarial tables and to pay retired female employees benefits equal to those paid to similarly situated men.
The United States Court of Appeals for the Ninth Circuit affirmed with one judge dissenting. 671 F. 2d 330 (1982).
We gr~ted certiorari to decide whether the Arizona plan violates Title VII and whether, if so, the relief ordered by the
District Court was proper. - - U. S. - - (1982).
&

II
We consider first whether petitioners would have violated
Title VII if they had run the entire deferred compensation
plan themselves, without the participation of any insurance
companies. Title VII makes it an unlawful employment
practice "to discriminate against any individual with respect
to his compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion,
sex or national origin." 42 U. S. C. § 2000e-2(a)(l). There
is no question that the opportunity to participate in a deferred compensation plan constitutes a "conditio[n] or privileg[e] of employment,'' 6 and that retirement benefits constitute a form of "compensation." 7 The issue we must decide is
whether it is discrimination "because of . . . sex" to pay a retired woman lower monthly benefits than a man who deferred the same amount of compensation.

In Los Angeles Dept. of Water & Power v. Manhart, 435
U. S. 702 (1978), we held that an employer had violated Title
VII by requiring its female employees to make larger con' The court subsequently denied respondent's motion to amend the judgment to include an award of retroactive benefits to retired female employees as compensation for the benefits they had lost because the annuity
benefits previously paid them had been calculated on the basis of sexsegregated actuarial tables. Respondent did not appeal this ruling.
'See Peters v. Missouri-Pacific R. Co., 483 F. 2d 490, 492, n. 3 (CA5),
cert. denied, 414 U. S. 1002 (1973).
1
See Los Angeles Dept. of Water & Pcrwer v. Manhart 435 U. S. 702
712, n. 23 0978).
'
'
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tributions to a pension fund than male employees in order to
obtain the same monthly benefits upon retirement. Noting
that Title VII's ''focus on the individual is unambiguou8," id.,
at 708, we emphasized that the statute prohibits an employer
from treating some employees less favorably than others because of their race, religion, sex, or national origin. I d., at
708-709. While women as a class live longer than men, id.,
at 704, we rejected the argument that the exaction of greater
contributions from women was based on a "factor other than
sex"-i. e., longevity-and was therefore permissible under
the Equal Pay Act: 11
"[A]ny individual's life expectancy is based on a number
• Section 703(h) of Title VII, the so-called Bennett Amendment, provides that Title VII does not prohibit an employer from "differentiat[ing]
upon the basis of sex in determining the amount of the wages or compensation paid or to be paid to employees of such employer if such differentiation is authorized by [the Equal Pay Act]." 78 Stat. 257, 42 U. S. C.
§ 2000e-2(h).

I

The Equal Pay Act, 77 Stat. 56, 29 U. S. C. § 206(d), provides in pertinent part:
"No employer having employees subject to any provisions of this section
shall discriminate, within any establishment in which such employees are
employed, between employees on the basis of sex by paying wages to employees in such establishment at a rate less than the rate at which he pays
wages to employees of the opposite sex in such establishment for equal
wor k on jobs the perfonnance of which requires equal skill, effort, and
responsibility, and which are perfonned under similar working conditions,
except where such payment is made pursuant to (i) a seniority system; (ii) a
merit system; (iii) a system which measures earnings by quantity or quality
of production; or (iv) a differential based on any other factor other than sex:
Provided, That an employer who is paying a wage rate differential in violation of this subsection shall not, in order to comply with the provisions of
this subsection, reduce the wage rate of any employee." 77 Stat. 56, 29
u. s. c. § 206(d).
As in Manhart, 435 U. S., at 712, n. 23, we need not decide whether retirement benefits constitute "wages" under the Equal Pay Act, because the
Bennett Amendment extends the four exceptions recognized in the Act to
all fonns of "compensation" covered by Title VII.

